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U.S. Customs Service 


Treasury Dectstons 


(T.D. 86-151) 


Reimbursable Service—Excess Cost of Preclearance Operation 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 23, 1986. 

Notice is hereby given that. pursuant to Section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
cost for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 
August 31, 1986. 


D. Lynn GorDON, 
Acting Comptroller. 


[Published in the Federal Register, August 19, 1986 (51 FR 29626)} 
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(T.D. 86-152) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 

July 4, 1986, Holiday. 


Greece drachma: 
July 1, 1986 
July 2, 1986 
July 3, 1986 

Israel shekel: 
July 1-3, 1986 

South Korea won: 


July 2, 1986 
July 3, 1986 
Taiwan N.T. dollar: 


July 2, 1986 
July 3, 1986 


(L1Q-03-01 S:COM CIE) 
Dated: July 4, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-153) 
Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 
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Greece drachma: 
July 7-8, 1986 
July 9, 1986 
July 10, 1986 
July 11, 1986 

Israel shekel: 

July 7-11, 1986 

South Korea won: 
July 7, 1986 
July 8, 1986 
July 9, 1986 
July 10, 1986 
July 11, 1986 

Taiwan N.T. dollar: 
July 7, 1986 
July 8, 1986 
July 9, 1986 
July 10, 1986 
July 11, 1986 


(LIQ-03-01 S:COM CIE) 
Dated: July 11, 1986. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-154) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
July 14, 1986 
July 15, 1986 
July 16, 1986 
July 17, 1986 
July 18, 1986 
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Israel shekel: 

July 14-18, 1986 N/A 
South Korea won: © 

July 14-15, 1986 .001124 

July 16-18, 1986 .001125 
Taiwan N.T. dollar: 

July 14-18, 1986 .026233 


(LIQ-03-01 S:COM CIE) 


Dated: July 18, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-155) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 


The Federal Reserve Bank of New York, pursuant to section 


522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
July 21, 1986 $0.007289 
July 22, 1986 .007286 
July 23, 1986 .007252 
July 24, 1986 .007273 
July 25, 1986 .007199 
Israel shekel: 
July 21-25, 1986 N/A 
South Korea won: 
July 21, 1986 .001125 
July 22-23, 1986 .001126 
July 24-25, 1986 .001125 
Taiwan N.T. dollar: 
July 21-25, 1986 .026233 


(LIQ-03-01 S:COM CIE) 
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Dated: July 25, 1986. 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-156) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly 
List 

The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others con- 
cerned pursuant to Part 159, Subpart C, Customs Regulations (19 
CFR 159, Subpart C). 


Greece drachma: 
July 28, 1986 
July 29, 1986 
July 30, 1986 
July 31, 1986 

Israel shekel: 

July 28-31, 1986 

South Korea won: 
July 28, 1986 
July 29, 1986 
July 30, 1986 
July 31, 1986 

Taiwan N.T. dollar: 
July 28, 1986 
July 29, 1986 
July 30, 1986 
July 31, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: July 31, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


China P.R. renminbi yuan: 
July 7-11, 1986 $0.269331 


(LIQ-03-01 S:COM CIE) 


Dated: July 11, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-158) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


China P.R. renminbi yuan: 
July 14-18, 1986 $0.269331 


(LIQ-03-01 S:COM CIE) 


Dated: July 18, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 
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(T.D. 86-159) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
July 24, 1986 
July 25, 1986 

China P.R. renminbi yuan: 
July 21-25, 1986 


(LIQ-03-01 S:COM CIE) 


Dated: July 25, 1986. 
ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 


(T.D. 86-160) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to 
the Secretary of the Treasury by the Federal Reserve Bank of New 
York, pursuant to section 522(c), Tariff Act of 1930, as amended (31 
U.S.C. 372(c)), and reflect variances of 5 per centum or more from 
the quarterly rate published in Treasury Decision 86-132 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United 
States, conversion shall be at the following rates. 


Australia dollar: 
July 28, 1986 
July 29, 1986 
July 30, 1986 
July 31, 1986 
China P.R. renminbi yuan: 
July 28-31, 1986 
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Japan yen: 
July 31, 1986 
Switzerland franc: 
July 31, 1986 


(LIQ-03-01 S:COM CIE) 
Dated: July 31, 1986. 


Chief, 
Customs Information Exchange. 
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International Trade 
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Chief Judge 
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Jane A. Restani 


Senior Judges 
Morgan Ford 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 
Nils A. Boe 
Clerk 
Joseph E. Lombardi 











Decisions of the United States 
Court of International Trade 


(Slip Op. 86-78) 


CoNCENTRIC Pumps, LTpD., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 84-10-01335 
Before Tsouca.as, Judge. 


MEMORANDUM OPINION AND ORDER 
[Defendant’s motion to dismiss granted; action dismissed.] 
(Decided August 1, 1986) 


Stack and Filpi (Paul F. Stack), for the plaintiff. 
Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
e, International Trade Field Office, Commercial Litigation Branch, Depart- 
ment of Justice (Judith M. Barzilay and Paula N. Rubin), for the defendant. 

Tsouca.as, Judge: Plaintiff, Concentric Pumps, Ltd., brings this 
action challenging the refusal of the Customs Service to reliquidate 
12 entries pertaining to oil and water pumps, and parts of fans. 
The Customs Service classified the merchandise under various 
items within Schedule 6, of the Tariff Schedules of the United 
States (TSUS). Consequently, the merchandise was liquidated at 
the ad valorem rate. Plaintiff contests this classification alleging 
that the merchandise contained American made parts and there- 
fore, is entitled to be entered duty free under item 807.00, TSUS. 
This item exempts from duty certain American made components 
which are returned to the United States as parts of articles assem- 
bled abroad. Prior to the time of liquidation, plaintiff did not assert 
duty free status for the merchandise. Plaintiff contends that it was 
unaware of item 807.00, TSUS, and that §520(c) of the Tariff Act of 
1930, as amended, 19 U.S.C. §1520(cX(1), permits reliquidation of 
these goods to correct this alleged mistake of fact. 

Defendant now moves to dismiss the action, pursuant to USCIT 
R. 12, for lack of jurisdiction and for failure to state a claim upon 
which relief may be granted. Defendant argues that § 520(cX1) does 
not include within its parameters a failure to know the existence of 
the TSUS item. Since plaintiff has failed to state a claim upon 
which relief may be granted, the action must be dismissed. 


11 
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BACKGROUND 


Plaintiff, Concentric Pumps, Ltd., an English corporation, im- 
ported oil and water pumps, and parts of fans, which entered the 
country through the port of Chicago in 12 entries.1 These entries 
were liquidated from October 29, 1982 through September 23, 1983. 
Subsequent to liquidation plaintiff requested that the goods be reli- 
quidated pursuant to § 520(cX(1), claiming that at the time of impor- 
tation, plaintiff was unaware of item 807.00, TSUS. Item 807.00, 
TSUS, allows duty free treatment for American made parts export- 
ed in assembly ready condition, which have not lost their physical 
identity and have not been advanced in value or improved in condi- 
tion, when assembled abroad. These requests were denied by the 
District Director. Plaintiff then filed two protests ? on January 4, 
1984, concerning the 12 entries. These protests again alleged that 
the merchandise imported had assembled into it goods manufac- 
tured in the United States and exported to the United Kingdom for 
assembly. Plaintiff claimed that at the time of importation, plain- 
tiff was unaware of item 807.00, TSUS, and consequently failed to 
notify its customs broker as to the incorporation of American man- 
ufactured parts into the imported merchandise. On April 23, 1984, 
the Customs Service denied these protests refusing to reliquidate 
the goods as “American goods returned.” Plaintiff thereafter filed 
this action. 

The question presented to the Court is whether plaintiff's lack of 
knowledge of item 807.00, TSUS, can be viewed as a mistake of fact 
which would permit reliquidation under § 520(c(1). 

The court holds that plaintiffs failure to know the existence of 
item 807.00 does not constitute a mistake of fact or other inadvert- 
ence remediable under §520(cX1) of the Tariff Act of 1930, as 
amended, 19 U.S.C. §1520(c\1). Therefore, the court grants defend- 
ant’s motion and the action is dismissed for failure to state a claim 
upon which relief may be granted. 


Discussion 


This Court must determine whether an importer’s failure to 
claim duty free status due to its ignorance of a Tariff Schedule 
item constitutes a mistake of fact or inadvertence cognizable under 


1 See the following table: 


12/08/ 
TIRE i ccascsocecsestoscnscnsoncssssnsesesvensncosonersanesey 4/27/83 
1/19/83 612821 || 5/11/88 


*® Protest No. 39014000010 and Protest No. 39014000011 each concerning six entries. 
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§520(cX1) of the Tariff Act of 1930, as amended, 19 U.S.C. 
§ 1520(cX(1) (1982). 
Section 520(c) provides in pertinent part: 


(c) Notwithstanding a valid protest was not filed, the appro- 
priate customs officer may, * * * reliquidate an entry to cor- 
(1) a clerical error, mistake of fact, or other inadvertence 
not amounting to an error in the construction of law, ad- 
verse to the importer and manifest from the record or es- 
tablished by documentary evidence, in any entry, liquida- 
tion, or other customs transaction, when the error, mis- 
take, or inadvertence is brought to the attention of the ap- 
propriate customs officer within one year after the date of 
liquidation or exaction; * * * 


19 U.S.C. § 1520(c\(1) (1982). 

Section 520(cX1) was amended to include “mistake of fact, or 
other inadvertence” by the Customs Simplification Act of 1953, 67 
Stat. 507, 519 §20. The legislative history behind this amendment 
indicates that Congress intended to eliminate “certain unnecessary 
annoyances and inequities which plague both the Government and 
private parties” involved in importation. S. Rep. No. 632, 83d 
Cong., Ist Sess. 1, reprinted in 1953 U.S. Code Cong. & Ad. News 
2283. The amendment was designed to facilitate the administration 
of the customs law and eliminate certain inequities by reducing the 
excessive amount of time customs officers spent on dealing with 
complaints. Simplifying Customs Administration and Procedures: 
H.R. Rep. No. 1089, 82d Cong., Ist Sess. 18 (1951). 

In reviewing the statute and the legislative history behind the 
amendment to §520(c)\(1), there is nothing to suggest that Congress 
intended § 520(cX1) to remedy an importer’s mistaken or inadvert- 
ent lack of knowledge of the Tariff Schedule items. 

Recent cases interpreting the parameters of §520(c\1) have es- 
tablished the limited remedial nature of § 520(cX1). The limited re- 
dress of §520(c\(1) is not directed at rectifying allegedly incorrect 
interpretations of law. Computime, Inc. v. United States, 9 CIT ——, 
Slip Op. 85-115, at 5 (Nov. 1, 1985); see also, Hambro Automotive 
Corporation v. United States, 66 CCPA 113, 120, C.A.D. 1231, 603 
F.2d 850, 855 (1979). Determinations by the Customs Service that 
merchandise is covered by a certain provision of the TSUS are con- 
clusions of law. See, Mattel, Inc. v. United States, 72 Cust. Ct. 257, 
262, C.D. 4547, 377 F. Supp. 955, 960 (1974). Therefore, barring mis- 
take of fact, an erroneous classification would render §520(cX1) in- 
applicable. Jd. at 262, 377 F. Supp. at 960. In that event plaintiff 
would be limited to seeking relief under §514 of the Tariff Act of 
1930, 19 U.S.C. §1514, which sets forth the appropriate procedure 
to protest a misinterpretation of the applicable law and an improp- 
er classification by the Customs Service. 
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This Court finds that plaintiff's claim cannot properly be classi- 
fied as a mistake of fact which would allow plaintiff to avail itself 
of the application of § 520(c)\(1). 

It has been held that a “mistake of fact exists where a person 
understands the facts to be other than they are, whereas a mistake 
of law exists where a person knows the facts as they really are but 
has a mistaken belief as to the legal consequences of those facts.” 
Hambro Automotive Corporation v. United States, 66 CCPA 113, 
118, C.A.D. 1231, 603 F.2d 850, 854 (1979) (citing 58 C.J.S. Mistake, 
§ 832). It has been defined as a mistake which takes place when 
some fact which indeed exists, is unknown, or a fact which is 
thought to exist, in reality does not exist. C.J. Tower & Sons of Buf- 
falo, Inc. v. United States, 68 Cust. Ct. 17, 22, C.D. 4327, 336 F. 
Supp. 1395, 1399 (1972), aff'd, 61 CCPA 90, C.A.D. 1129, 499 F.2d 
1277 (1974). 

C.J. Tower & Sons is a leading case on what constitutes a mis- 
take of fact sufficient to bring to bear application of §1520(c\(1). In 
Tower, neither the District Director of Customs nor the importer 
were aware that the merchandise in question was emergency war 
materials, entitled to duty free treatment under item 832.00, TSUS, 
until after the liquidation became final. The court held that such a 
lack of knowledge did not amount to an error in the construction of 
law but came within the statutory language “mistake of fact or 
other inadvertence.” C.J. Tower & Sons, 68 Cust. Ct. at 22, 336 F. 
Supp. at 1399. 

Plaintiff attempts to analogize its situation to the one presented 
in Tower. However, plaintiffs reliance on Tower is misplaced. In 
Tower, the importer and the Customs Service were both unaware of 
the nature of the goods prior to liquidation, and sometime thereaf- 
ter. Based upon the facts known to both the Customs Service and 
the importer, the goods were subject to duty; the importer was un- 
aware of the ultimate use of his goods and therefore, could not 
relate such information to the Customs Service. 

This Court observes that the Tower court considered significant, 
the character of the merchandise imported, namely, for military 
department use. The court noted that the applicable free entry pro- 
vision for governmental importations must be liberally construed 
particularly when the action is brought under §1520, and if the 
mistake of fact is the underlying cause for failure to comply with 
the provision in question. Jd. at 23, 336 F. Supp. at 1400. 

In this action, plaintiff states that it was unaware, at the time of 
liquidation, that its goods contained American made parts. Howev- 
er, the protests filed by plaintiff and the allegations in its com- 
plaint are void of any reference to a mistake in the nature of the 
goods. The only inadvertence plaintiff addresses goes to its knowl- 
edge of the existence of the specific item in the Tariff Schedule. 
This mistake was not the kind contemplated by the court in Tower. 
Where the importer knew the nature of its goods, but was not 
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aware of a duty free item listed in the Tariff Schedule, no other 
conclusion can be drawn but that no mistake of fact was involved. 
If any error occurred, it “amounted to an error in the construction 
of law or to ignorance of the law.” PPG Industries, Inc. v. United 
States, 7 CIT 118, 126 (1984). Similarly, in this situation plaintiff's 
mistake is not one of fact, but one of law. 

Based on the facts before this Court, plaintiff's case is more anal- 
ogous to the one presented in Godchaux-Henderson Sugar Co., Inc. 
v. United States, 85 Cust. Ct. 68, C.D. 4874, 496 F. Supp. 1326 (1980). 
There, the importer failed to file a consumption entry for its mer- 
chandise within the time limit prescribed by law to obtain duty 
free treatment. The court held that plaintiff's ignorance of the duty 
free status of its merchandise and of the deadline was not remedia- 
ble under § 520(c)(1). 

Plaintiff's claim, which it raises for the first time, as to its lack 
of knowledge of the American made parts contained in the pumps 
is not persuasive. Plaintiff admits that when it became aware that 
it had paid full duty on goods entitled to be entered duty free, the 
time for filing a protest pursuant to §514 had expired. Therefore, 
plaintiff requested reliquidation of the entries pursuant to § 520(c). 
In conceding this fact, plaintiff realized that it was precluded from 
seeking relief under §514 and therefore endeavored to rectify its 
mistake by availing itself of the remedy under § 520(c)\(1). However, 
it has been held that “§ 1520(c)(1) cannot be used as ‘an alternative 
to the normal liquidation-protest method of obtaining review,’ but 
rather affords ‘limited relief’ where an unnoticed or unintentional 
error has been committed.” Computime, Inc. v. United States, 9 CIT 
——, Slip Op. 85-115, at 6 (Nov. 1, 1985) (quoting C.J. Tower & Sons 
of Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 21, C.D. 4327, 336 
F. Supp. 1395, 1398 (1972), aff'd, 61 CCPA 90, C.A.D. 1129, 499 F.2d 
1277 (1974)). 

The Court stresses that §520(c\(1) is not remedial for every con- 
ceivable form of mistake or inadvertence adverse to an importer, 
but rather the statute offers “limited relief in the situations de- 
fined therein.” Phillips Petroleum Co. v. United States, 54 CCPA 7, 
11, C.A.D. 893 (1966); accord PPG Industries Inc. v. United States, 7 
CIT 118 (1984), and C.J. Tower & Sons v. United States, supra. 


CONCLUSION 


Plaintiff has failed to state a claim upon which relief may be 
granted. It has failed to allege sufficient facts which weuld indicate 
that a mistake of fact was committed as contemplated by 520(c\(1) 
of the Tariff Act of 1930, as amended, 19 U.S.C. §1520(cX(1), and 
therefore the motion to dismiss must be granted. Accordingly, de- 
fendant’s motion to dismiss is granted. 


161-319 0 - 86 - 2 
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(Slip Op. 86-79) 


ALYESKA PIPELINE SERVICE Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 81-09-01252 
Before Watson, Judge. 


MEMORANDUM OPINION AND ORDER 


Timeliness of Protest—Adequacy of Protest—Classification— Value 
Advance 


After finding that the protests were timely due to the failure of 
the customshouse personnel to make the entry papers available for 
inspection, and further finding that the form of the protests was 
adequate to bring plaintiff's objections to the attention of the Cus- 
toms Service, the court holds that the importations, consisting of 
various items of structural support for the Alaska pipeline, are 
properly classifiable as columns, girders or similar structural units. 
The court also finds that the value was improperly advanced on 
one of the entries. 


(Judgment for plaintiff.] 


(Decided August 1, 1986) 


George R. Tuttle, P.C. (Stephen S. Spraitzar, Esq. of counsel) for plaintiff. 

Richard K. Willard, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office (Florence M. Peterson, attorney) for the 
defendant. 

Watson, Judge: This case arises from the importation during 
1975 to 1977 of metal articles manufactured in Japan and used in 
the construction of the Trans-Alaska Pipeline System. These arti- 
cles were part of a structure known as an anchor support module, 
which was specially designed to support a pipeline off the ground 
while allowing a degree of flexibility sufficient to prevent the 
stresses of seismic activity and thermal movement from causing 
damage to the pipeline. 

The specific items imported were “framing”, “saddle clamps”, 
“sliding plates” and the nuts, bolts, and washers used to connect 
the framing to the clamps and to brackets which are not part of 
the items imported here. 

The framing resembles a huge, square mattress frame, consider- 
ably reinforced across its center and on its diagonals in order to 
support (in its center) the sliding plate, the saddle clamp and the 
pipeline. The sliding plate looks like a truncated, hollow column 
set on a flat rectangular plate sitting in the middle of the framing. 
It has a big hemisphere resting domeside-down, partly inside its 
hollow top. The hemisphere can be welded at different angles 
inside the hollow top of the sliding plate to accommodate the angle 
at which the pipeline is passing through above it. The u-shaped 
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bottom part of the saddle clamp goes on top of the hemisphere, the 
pipe rests on that and the top of the saddle clamp closes over the 
pipe, securing it to the support structure below. 

To make a complete anchor support module, four piles are sunk 
into the ground, heat pipes and radiator assemblies are installed 
and brackets are attached to the piles. The imported framing is 
then bolted to the brackets on the piles, followed by the installa- 
tion of the sliding plate, the welding of the hemisphere and the 
lower saddle clamp, the placement of the pipeline and the fasten- 
ing of the upper saddle clamp. With a little imagination the com- 
pleted unit resembles a giant four-poster bed with a column in its 
center supporting and clamping the pipeline. 

The articles in question were imported in twenty-one separate 
entries. The classification of the articles in twenty of those entries 
was not protested until more than ninety days after the date of 
their liquidation, a fact which would normally make the protests 
untimely and would ordinarily preclude the bringing of an action 
in court under 28 U.S.C. §1581(a) and 19 U.S.C. § 1514(c\(2)(A). How- 
ever, in this case the plaintiff proved that the entry papers were 
not available to its counsel for inspection at the Customshouse in 
Anchorage, Alaska in November, 1977 or January and February of 
1980. The testimony of Mr. Leonard Fertman, Esq., as well as the 
testimony of Mr. Charles Edelin, a customshouse broker, persuaded 
the court that the entries had been misplaced, probably due to un- 
derstaffing and difficult conditions in the Customshouse, and were 
not made available, despite repeated requests, until March 26 and 
27, 1980. In these circumstances the liquidation of the entries was 
“tolled” and plaintiff did not lose its opportunity to make protests 
against administrative action on those entries. Schering Corp. v. 
United States, 67 CCPA. 88, C.A.D. 1250 626 F.2d 162 (1980). The 
subsequent inclusion of those entries on a document entitled 
“amended protest” was sufficient to inform the Customs Service of 
plaintiff's objection to classification. United States v. Fred Gretch 
Mfg. Co., Inc., 26 CCPA 267 C.A.D. 26 (1938); American Export 
Lines v. United States, 85 Cust. Ct. 20, C.D. 4864 (1980), aff'd 69 
CCPA 1,C.A.D. 1268, 657 F.2d 1214 (1981). 

The administrative treatment of the twenty-one entries raises an 
issue of classification and an issue with respect to the assessment 
of duties on the one entry which was unarguably protested in a 
timely manner. 

On the classification issue, the government defends its classifica- 
tion of the imported articles under Item 657.20 of the Tariff Sched- 
ules of the United States (““TSUS”) as articles of iron or steel, not 
coated or plated with precious metal, dutiable at the rate of 9.5% 
ad valorem, pursuant to T.D. 68-9. 

Alternatively, the government claims that the importations are 
properly classifiable as other parts of structures of base metal 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 35, SEPTEMBER 3, 1986 


under Item 652.98 of the TSUS dutiable at the rate of 9.5% ad valo- 
rem. 

The plaintiff claims that the framing, sliding plate and saddle 
clamp are properly classifiable under Item 652.94, as modified by 
T.D. 68-9, as “columns, pillars, posts, beams, girders, and similar 
structural units, not in part of alloyed iron or steel, dutiable at the 
rate of 3.5% ad valorem. Plaintiff claims that the nuts and bolts 
are classifiable under Item 646.54 as “bolts and their nuts imported 
in the same shipment” dutiable at 2 cents per pound and further, 
that the washers are free of duty under Item 646.70. 

Alternatively, the plaintiff claims that all of the importations, in- 
cluding the nuts, bolts and washers are classifiable under Item 
652.94. 

A separate issue is raised by the fact, that on a single entry (No. 
76-102427 of September 20, 1979) the Customs Service advanced 
the value by the amount of $2,589,294 to cover value advances re- 
lating to all these twenty-one entries (and two other entries, not 
before the Court) and then demanded duty in the amount of 
$245,982.93. 

The plaintiff protests the advance as done in violation of law and 
regulation and seeks a refund of all but the pro-rata portion of the 
duty actually attributable to entry No. 76-102427. 

The government contends that the court has no jurisdiction over 


the claim because the protest was insufficient to raise it, that 
plaintiff is equitably barred from prevailing on the claim, and that, 
if there was an error, it was harmless and the Court should order 
the value advance to be pro-rated over all the appropriate entries. 

The exact language of the competing classification provisions is 
as follows: 


Original Classification by customs: 

Articles of iron or steel, not coated 
or plated with precious metal: 
* * * 


* * 


Other articles: 
Other: 


e & 


657.20 
Alternative Government Claim: 

Hangars and other buildings, 
ee bridge sections, lock- 
gates, towers, lattice masts, 
roofs, roofing frameworks, door 
and window frames, shutters, 
balustrades, columns, pillars, 
and posts and other structures 
and parts of structures, all the 
foregoing of base metal: 
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* * * 


652.98 9.5% ad valorem 
Plaintiff's Claimed Classification: 


Hangars and other buildings, 
bridges, bridge sections, lock- 
gates, towers, lattice masts, 
roofs, roofing frameworks, door 
and window frames, shutters, 
balustrades, columns, pillars, 
and posts and other structures 
and parts of structures, all the 
foregoing of base metal: 

Of iron or steel: 
ok * € x 

Columns, pillars, posts, beams, 
girders and similar structural 
units: 
Not in part of alloy iron or 
steel: 
* ‘* « s 
652.94 3.5% ad valorem 
Bolts, nuts, studs and studding, 
screws, and washers (including 
bolts and their nuts imported in 
the same shipment, and assem- 
bled bolts or screws and washers, 
with or without nuts); screw 
eyes, screw hooks and screw 
rings, turnbuckles; all the forego- 
ing not described in the forego- 
ing provisions of this subpart, of 
base metal: 
Of iron or steel; 
646.54 Bolts and bolts and their nuts im- 
ported in the same shipment 0.2¢ per pound 
* * « 


* * * 


646.70 Washers: 


The outcome of the classification dispute depends on whether one 
takes a limited view of what is a column or girder or a similar 
structural unit. The expert testimony in this case, the lexicograph- 
ic authorities reviewed, and simple direct examination of the exhib- 
its, lead the court to conclude that the imported articles are merely 
elaborate or creative forms of columns or girders, well within the 
range of acceptable variation of the named articles. They are most 
accurately described as girders, columns or similar structural units. 

This holds true even if the Court looks at the entire assembled 
unit of framing, sliding plate and saddle clamp as a single object. 
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In that form the Court sees nothing more than a metal structure 
with a main horizontal supporting member and a single columnar 
element rising from its center. If we examine it as a single object 
or if we reduce it to its components, the similarity to girders and 
columns is equally impressive. 

The framing has all the attributes of a girder as defined in Web- 
ster’s Third New International Dictionary Unabridged (1966): 


Girder n.1 a: a horizontal main member supporting vertical 
concentrated loads as from beams) b: Beam; esp: an iron or 
steel beam either made in a single piece of built up typically of 
plates, flitches, latticework, or bars and often of very large pro- 
portions—compare * * * box girder * * * 


The framing, impressive as it is, is but a simple object compared 
to the box girder which was the subject of J. Ray McDermott & Co., 
Inc. v. United States, 69 Cust. Ct. 197, C.D. 4344 (1972), and there 
held to be a girder under Item 652.921. The box girder was the por- 
tion of an offshore drilling platform that was welded on top of the 
legs of the platform and supported the entire deck sections, living 
quarters and drilling rig. In short, the box girder was an enormous 
variation of a girder, just as the framing here is another lesser sort 
of variation. 

The sliding plate with its hemispherical top and the saddle 
clamp on top is clearly acting as a column in supporting a compres- 
sion load, that is to say, a load which compresses the column. It 
also has the appearance of a column, no stranger in its way than 
those of antiquity. 

The government argues that these importations are more than 
girders or columns but this argument is not persuasive. The combi- 
nation into which they are fashioned after importations is nothing 
more than a combined girder and column which, in its basic func- 
tion does just what such articles or similar structures would nor- 
mally do. 

These importations have not reached the point at which they 
become more than girders and columns. This contrasts with the ar- 
ticles in dispute in the recent opinion of Nissho-Iwai American 
Corp. v. United States, 10 CIT —— (Slip Op. 86-27, March 12, 1986). 
That decision dealt with the classification of unassembled bridges 
or bridge sections consisting of columns beams, girders, nuts bolts 
and, in notable addition, brackets, plates hinges, drain boxes, rail- 
ing, bridge shoes and railing anchors. The court upheld the classifi- 
cation of these importations under Item 652.98 as bridge sections, 
and other structures and parts of structures of base metal. Here 
the imported objects did not undergo a transformation into some- 
thing beyond a structure similar to girders or columns even, in this 
Court’s opinion, when they were ultimately fastened to piles. The 
heating units and radiators however, give a new dimension to the 
structure, taking it past being a mere variant or combination of 
traditional weight or stress bearing elements. The piles and heat- 





U.S. COURT OF INTERNATIONAL TRADE 21 


ing units have no bearing on this classification and are mentioned 
merely to show how much more would have to be involved in these 
importations to make them comparable to the stituation in the 
Nissho-Iwai case. 

The capacity for movement of the sliding plate is an additional 
feature of the support module but it is not so unusual that it over- 
takes and transforms the basic support functions which make these 
articles girders, columns or similar structural units. 

Based on a stipulation entered into by the parties and expert tes- 
timony on those entries which were not the subject of stipulation, 
the court concludes that the imported articles were not alloyed. 

In the opinion of the court the proper classification of the im- 
ported articles is to treat the framing, sliding plate and saddle 
clamp as columns and girders or similar structural units. The nuts 
and bolts should be classified under Item 646.54, with their weight 
determined by the best available information. The washers are free 
of duty. 

The court now turns to the question of the assessment of duties 
on Entry No. 76-102427. 

The court finds that the first protest filed by plaintiff adequately 
expressed its objections to the value advance when it stated as fol- 
lows: 


The above claims are made against the original entry as well 
as the value advance of $2,589,294 made against this entry but 
representing a value advance pertaining to approximately 24 
additional entries of identical merchandise covered by P.O. 
10771-SF60-M-3-SAC. 


The value advance was properly challenged in this action as a 
dispute as to the appraised value or a dispute as to the classifica- 
tion and rate and amount of duties chargeable, under 19 U.S.C. 
§1514a (1) and (2). CL. Hutchins & Co., Inc., Imperial Rug Mills, 
Inc., v. United States, 67 Cust. Ct. 60, C.D. 4252 (1971); United 
States v. Macksond Importing Co., et al., 25 CCPA 44, T.D. 49041 
(1937). 

The law does not permit the Customs Service to assign to one 
entry the values of merchandise in other entries or the duties 
owing on them. 19 U.S.C. §1500 provides for separate, unitary ap- 
praisement of entries as follows: 


» att Appraisement, classification, and liquidation proce- 
ures: 


The appropriate customs officer shall, under rules and regula- 
tions prescribed by the Secretary— 


(a) appraise merchandise by ascertaining or estimating the 
value thereof, under section 402 [19 U.S.C. © 1401a by all rea- 
sonable ways ‘and means in his power, any statement of cost of 
production in any invoice, affidavit, declaration, other docu- 
ment to the contrary notwithstanding; 
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(b) ascertain the classification and rate of duty applicable to 
such merchandise; 

(c) fix the amount of duty to be paid on such merchandise 
and determine any increased or additional duties due or any 
excess of duties deposited; 

(d) liquidate the entry of such merchandise; and 

(e) give notice of such liquidation to the importer, his con- 
signee, or agent in such form and manner as the Secretary 
shall prescribe in such regulations. 


The necessity of separate appraisement was recognized in Cus- 
toms Service Decision 83-39 in which it was stated that a value ad- 
justment to imported merchandise may be reflected only on the 
entry or entries which cover the imported merchandise. 

It follows that the only proper value increase for the entry in 
question would be one reflecting the value of the merchandise cov- 
ered by that entry and no other merchandise. 

There is no evidence of the claim made by the government in its 
brief that plaintiff was notified of this irregular procedure, consent- 
ed to it, or waived its right to raise this issue. The allegedly harm- 
less nature of this error is not apparent to the court. 

Accordingly, it is the opinion of the court that the advance of 
value was improper, the liquidation was invalid and the Customs 
Service must refund the excess duties charged, i.e., the duties 
above those attributible to the merchandise covered by that entry. 

In sum, the court upholds plaintiff's protests against the classifi- 
cation of these articles and against the advance of value made on 
Entry No. 76-102427. The importations shall be reliquidated in ac- 
cordance with the decisions on classification and value expressed in 
this opinion. 


(Slip Op. 86-80) 


NATIONAL CoRN GROWERS ASSOCIATION, NEw ENERGY Co. oF INDI- 
ANA, ARCHER DANIELS MIDLAND Co., OHIO FARM BUREAU FED- 
ERATION AND A.E. STALEY MANUFACTURING CO., PLAINTIFFS U. 
JAMES A. Baker III, Secretary, U.S. DEPARTMENT OF THE 
TREASURY, JOHN M. WALKER, JR., ASSISTANT SECRETARY, U.S. 
DEPARTMENT OF THE TREASURY, WILLIAM VON RaaB, COMMIS- 
SIONER, U.S. Customs SERVICE, AND UNITED STATES OF AMER- 
ICA, DEFENDANTS AND RAJ CHEMICALS, INC., CERTIFIED Or. Co. 
AND CrTicorP INTERNATIONAL TRADING Co., INC., DEFENDANT-IN- 
TERVENORS 


Court No. 85-08-01151 
Before: Rr, Chief Judge. 
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MEMORANDUM OPINION 


Defendant-Intervenor RAJ Chemicals, Inc. moves for reassignment of action to 
three-judge panel for rehearing of decision of single-judge court on grounds that the 
action raises broad and significant implications in the interpretation of the customs 
law. 

Held: Although reassignment to three-judge panel after a decision by a single- 
judge court is not precluded as a matter of law, under the circumstances of this 
case, action will not be reassigned because the issues presented can be most expedi- 
tiously and finally resolved through direct appeal to the Court of Appeals for the 
Federal Circuit. 

[Defendant-Intervenor’s motion denied.] 


[Decided August 4, 1986] 


Williams & Connolly (Aubrey M. Daniel III, Stephen L. Urbanczyk, Manley W. 
Roberts, Robert W. Hamilton, and William R. Murray, Jr.) for the plaintiffs. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 

, International Trade Field Office, Commercial Litigation Branch (Kenneth 
N. Wolf) for the defendants. 

Spriggs, Bode & Hollingsworth (William H. Bode, Joseph L. Nellis, Donald W. 
Fowler, Mark J. Reedy, and Bruce J. Berger) for defendant-intervenor RAJ Chemi- 
cals, Inc. 

Wilmer, Cutler & Pickering (A. Douglas Melamed, Robert C. Cassidy, Jr., and 
Deborah M. Levy) for defendant-intervenor Citicorp International Trading Company, 
Inc. 


Re, Chief Judge: Defendant-intervenor RAJ Chemicals, Inc., 
(RAJ) moves for reassignment of this action to a three-judge panel 


to rehear the decision of a single-judge court. Since the court has 
concluded that the ultimate resolution of the issues presented in 
this case can be determined most expeditiously by direct appeal to 
the Court of Appeals for the Federal Circuit, the motion is denied. 


BACKGROUND 


Plaintiffs, who represent the domestic ethanol industry, on 
August 29, 1985, commenced this action challenging the Customs 
Service’s decision to classify certain imported ethanol blends from 
Brazil under item 432.10 of the Tariff Schedules of the United 
States (TSUS) at a duty rate of 5 per centum ad valorem. Plaintiffs 
protested the classification of the imported ethanol products, and 
contended that they should properly be classified under items 
427.88 and 901.50, TSUS at a duty rate of 3 per centum ad valorem, 
plus 60 cents per gallon. The action was assigned to a single-judge 
court pursuant to 28 U.S.C. § 253(c). 

On September 9, 1985, plaintiffs moved for a temporary restrain- 
ing order and preliminary injunction against the Customs Service, 
inter alia, to delay the liquidation of imports of ethanol mixtures 
entered after August 8, 1985. These motions were denied by a 
single-judge court. See 9 CIT 468, Slip Op. 85-98 (Sept. 20, 1985). 
Plaintiffs later renewed their motion for a preliminary injunction 
against liquidation of the entries of these ethanol blends. This 
motion was denied by a single-judge court. See 9 CIT ——, Slip Op. 
85-105 (Oct. 9, 1985). Plaintiffs’ motion for a rehearing of this deci- 
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sion was also denied. See 9 CIT ——, 623 F. Supp. 1262 (Nov. 26, 
1985). 

On November 15, 1985, the Customs Service liquidated an entry 
of ethanol blends imported by defendant-intervenor RAJ Chemi- 
cals, Inc. under item 482.10, TSUS. The court was advised of this 
fact by counsel for RAJ. Several other entries of ethanol blends, 
imported by defendant-intervenor Citicorp International Trading 
Company, Inc. (Citicorp), were also liquidated prior to judgment. 

On May 22, 1986, the single-judge court issued and opinion and 
an accompanying judgment order, rendering judgment for plain- 
tiffs. See 10 CIT ——, Slip Op. 86-55 (May 22, 1986). The court 
found that it had subject matter jurisdiction pursuant to 28 U.S.C. 
§1581(i), and that plaintiffs had stated a valid cause of action 
under the Administrative Procedure Act. In granting relief, the 
court ordered RAJ to “remit to the United States of America 
within thirty (30) days of the date hereof duties equal to the rate 
provided for under item 427.88 and 901.50, TSUS, on any 
entries * * * which have already been liquidated at a different 
rate of duty.” Citicorp also was ordered to remit to the United 
States additional duties on entries already liquidated. The judg- 
ment will require RAJ to pay approximately 3.5 million dollars in 
additional duty, and Citicorp approximately 11 million dollars addi- 
tional duty. 

RAJ contends that this portion of the judgment which ordered 
the payment of additional duties to the United States is contrary to 
law. It contends that the court’s order is in effect the granting of a 
direct money judgment for duties entered after liquidation has 
become final, and that this portion of the judgment constitutes the 
special circumstances which require reassignment and rehearing 
before a three-judge panel. 

Plaintiffs oppose the motion for reassignment. The federal gov- 
ernment defendants agree with RAJ’s position that the portion of 
the judgment which grants a direct money judgment against the 
importers is contrary to law. Nevertheless, while “recognizjing] 
that assignment of this action to a three-judge panel is ultimately 
within the discretion of the Chief Judge,” the government opposes 
the assignment of the case to a three-judge panel at this stage of 
the litigation. Defendant-intervenor Citicorp has also moved for re- 
hearing, but takes no position on the motion for reassignment to a 
three-judge panel. 

RAJ, while reserving its rights as to other issues decided in this 
litigation, bases its mction for reassignment and rehearing before a 
three-judge panel solely on the issue of the illegality of a money 
judgment against a private party in favor of the United States 
under the circumstances presented. RAJ maintains that Customs 
may not, with certain statutory exceptions not relevant here, reli- 
quidate merchandise after the 90 days allowed for voluntary re- 
liquidation has elapsed. See 19 U.S.C. §§ 1501, 1514. Furthermore, 





U.S. COURT OF INTERNATIONAL TRADE 25 


RAJ contends that plaintiffs’ cause of action was founded upon the 
Administrative Procedure Act, which authorizes the court only to 
“compel agency action unlawfully withheld or unreasonably de- 
layed” or “set aside agency action” that is not supported by law. 
See 5 U.S.C. § 706. RAJ submits that, since there is no authority for 
the court to provide relief against private parties, the court’s order 
= remit duties to the United States was erroneous and without au- 
thority. 


Discussion 


RAJ’s application for a three-judge panel raises an important 
question of first impression. The question presented is whether, 
pursuant to the authority conferred by statute, the chief judge may 
reassign a case to a three-judge panel after the judge to whom the 
case has been assigned has rendered a decision. The court holds 
that, although reassignment may be permissible after a decision 
has been entered, under the circumstances of this case, reassign- 
ment is not desirable, and the motion is denied. 

The responsibility and authority of the chief judge to assign or 
reassign cases to individual judges of this Court, or to three-judge 
panels of the Court, is found in 28 U.S.C. §§ 253(c) and 255(a). 

Section 253(c) of Title 28 provides: 


The chief judge, under rules of the court, may designate any 


judge or judges of the court to try any case and, when the cir- 
cumstances so warrant, reassign the case to another judge or 
judges. 
28 U.S.C. § 253(c) (1982) (emphasis added). 
Section 255(a) provides: 


Upon application of any party to a civil action, or upon his 
own initiative, the chief judge of the Court of International 
Trade shall designate any three judges of the court to hear and 
determine any civil action which the chief judge finds: (1) 
raises an issue of the constitutionality of an Act of Congress, a 

roclamation of the President or an Executive order; or (2) has 

road or significant implications in the administration or inter- 
pretation of the customs laws. ‘ 


28 U.S.C. § 255(a) (1982). 

These statutory provisions are implemented by Rule 77(d) of the 
Rules of the Court of International Trade, which provides in perti- 
nent part: 


(2) Assignment to Three-Judge Panel. An action may be as- 
signed by the chief judge to a three-judge panel either upon 
motion, or upon his own initiative, when the chief judge finds 
that the action raises an issue of the constitutionality of an 
Act of Congress, a proclamation of the President, or an Execu- 
tive order; or has broad and significant implications in the ad- 
ministration or interpretation of the law. 
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* * * * * * * 


(4) Reassignment. An action may be reassigned by the chief 
judge upon the death, resignation, retirement, illness or dis- 
qualification of the judge to whom it was assigned, or upon 
other special circumstances warranting reassignment. 


U.S.C.LT. Rule 77(d)(2),(4) (emphasis added). 

Section 254 of Title 28 specifies that, except as otherwise provid- 
ed in 28 U.S.C. § 255, the judicial power of this Court shall be exer- 
cised by a single judge. 28 U.S.C. § 254 (1982). In an exceptional 
case of constitutional or other broad significance, however, the 
chief judge may appoint a three-judge panel to hear and resolve 
the case. 28 U.S.C. § 255 (1982); see Barnhart v. United States, 5 CIT 
201, 203-05, 563 F. Supp. 1387, 1389-90 (1983). The purpose of the 
three-judge panel is to secure a broader judicial representation, and 
a more extensive collegial consideration of those cases which 
present the most important issues before the Court. See H.R. Rep. 
No. 267, 91st Cong., 2d Sess. (1970), reprinted in 1970 U.S. Code 
Cong. & Ad. News 3188, 3200-01. As previous opinions of this Court 
have explained, the decision to assign an action to a three-judge 
panel lies within the sound discretion of the chief judge. E.g., Barn- 
hart v. United States, 5 CIT 201, 204-05, 563 F. Supp. 1387, 1390 
(1983); Farr Man & Co. v. United States, 1 CIT 104, 106 (1980); see 
also SCM Corp v. United States, 79 Cust. Ct. 163, 165-66, CRD 77-6, 
435 F. Supp. 1224, 1227 (1977). 

The statute expressly provides that the chief judge may, “when 
the circumstances so warrant, reassign [a] case to another judge or 
judges.” 28 U.S.C. §253(c) (1982) (emphasis added). The statute spe- 
cifically provides for reassignment to “judges,” in the plural, and 
thus contemplates reassignment to a three-judge panel in accord- 
ance with 28 U.S.C. §255(a). The phrase, “when the circumstances 
so warrant,” requires that the chief judge make a considered judg- 
ment, in light of all the facts and circumstances of the case, wheth- 
er the action should be reassigned. Since the circumstances are not 
specified in the statute, it is clear that this decision is committed to 
the sound discretion of the chief judge. Read in conjunction with 28 
U.S.C. §255(a), section 253(c) must be interpreted to authorize and 
justify reassignment from a single judge to a three-judge panel only 
in those cases which, in the discretion of the chief judge, raise im- 
portant constitutional issues or have broad or significant implica- 
tions. 

Rule 77(d\4) implements 28 U.S.C. §253(c) by providing that the 
chief judge may reassign an action, among other reasons, upon 
“special circumstances warranting reassignment.” The situations 
in which a judge is unable to continue to perform judicial duties in 
a case appear exhausted by the specific references in the rule to 
“death, resignation, retirement, illness or disqualification.” The 
provision for reassignment upon “other special circumstances” au- 
thorizes the chief judge to reassign the case in extraordinary situa- 
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tions in which the ability of the assigned judge to perform need not 
be implicated. This provision of the rule, therefore, enables the 
chief judge to reassign a case to a three-judge panel when an action 
raises important constitutional issues or has broad or significant 
implications in the administration of the laws regulating interna- 
tional trade. 

In addition to fostering a fuller judicial consideration of the case, 
a three-judge panel also promotes the national policy of uniformity, 
as set forth in Article I, Section 8 of the United States Constitution 
which mandates that “all Duties, Imports and Excises shall be uni- 
form throughout the United States.” U.S. Const. art. I, §8; see Re, 
Litigation Before the United States Court of International Trade, 19 
U.S.C.A. at VII (West Supp. 1986). An important objective of Con- 
gress in enacting the Customs Courts Act of 1980 was to provide 
greater uniformity and consistency in the interpretation and appli- 
cation of the international trade laws. See, e.g., H.R. Rep. No. 1235, 
96th Cong., 2d Sess. 20, reprinted in 1980 U.S. Code Cong. & Ad. 
News 3729, 3731; 126 Cong. Rec. 27,056, 27,063 (1980) (remarks of 
Sen. DeConcini). By eliminating jurisdictional conflicts over the 
laws regulating international trade, and expanding the opportuni- 
ties for judicial review, Congress sought to provide for greater cer- 
tainty and stability in the law. The appointment of a three-judge 
panel ensures that the decision reached will reflect an institutional 
consensus, and thereby serves to further the statutory and consti- 
tutional mandate of uniformity in the interpretation of the inter- 
national trade laws. 

In addition to settling the controversy between the parties, the 
judicial decision has precedential value. See Re, Stare Decisis, 79 
F.R.D. 509 (1979). Thus, all final decisions and decisions granting or 
refusing a preliminary injunction must be supported by “a state- 
ment of findings of fact and conclusions of law; or * * * an opin- 
ion stating the reasons and facts upon which the decision is based,” 
28 U.S.C. §2645(a) (1982), and these decisions must be preserved 
and open to inspection. 28 U.S.C. §257 (1982). The published opin- 
ions of this Court were intended to serve as valuable guides to the 
rights and obligations of the international trade community. This 
important statutory goal would be undermined if there were no 
mechanism for securing broad judicial representation and consider- 
ation in exceptional cases of far reaching significance. Cf. 28 U.S.C. 
§ 46(c) (1982); Fed. R. App. P. 35(a) (providing for rehearing in banc 
by Courts of Appeal). Thus, Congress has conferred upon the chief 
judge the authority and responsibility to enable extensive collegial 
consideration of a case when it is determined to be necessary and 
in the public interest. See 28 U.S.C. § 255(a) (1982). 

Of course, for reasons of judicial economy and efficiency, the au- 
thority to reassign should be used sparingly. Indeed, it may be 
stated that motions for reassignment to a three-judge panel, made 
after the case has been assigned to a single judge, will be viewed 
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with disfavor. Motions for reassignment made after a single judge 
has rendered a decision face an even heavier burden. Certainly, the 
chief judge will not allow any party to engage in what may appear 
to be “judge shopping.” Nevertheless, it is clear that reassignment 
to a three-judge panel is not precluded as a matter of law, and may 
be desirable in certain circumstances. For example, a judge to 
whom a case has been assigned may conclude that the issues pre- 
sented are of such significance as to justify consideration by a 
three-judge panel, and may recommend to the chief judge that the 
case be reassigned to a three-judge panel. 

The asserting of novel jurisdictional issues or other questions of 
first impression, without more, would not necessarily warrant con- 
sideration by a three-judge panel. As has been noted, in this Court, 
“cases of novel impression are almost commonplace,” Barnhart, 
supra, 5 CIT at 205, 563 F. Supp. at 1391 (quoting SCM Corp., 
supra, 79 Cust. Ct. at 166, 435 F. Supp. at 1227), and “a single-judge 
court has on numerous occasions decided far-reaching questions af- 
fecting the court’s jurisdiction,’ American Air Parcel Forwarding 
Co. v. United States, 4 CIT 150, 151 (1982) (quoting United States v. 
Accurate Mould Co., 3 CIT 155, 157 (1982)). For example, in this 
case, at the time of assignment, it appeared that the case would 
have affected the classification of only a limited number of entries 
during the brief three-month “grace period” that Customs had es- 
tablished. Thus, while the outcome of the case would be of great 
significance to the parties, there was no indication at that time 
that resolution of the issues presented would have significant im- 
plications that would have warranted consideration by a three- 
judge panel. 

In this case, which is based on the Administrative Procedure Act, 
the single-judge court in fashioning a remedy assessed a money 
judgment against a private party in favor of the United States 
after liquidation. Whether this remedy is authorized by law and 
proper has broad and significant implications in the interpretation 
and administration of the customs laws. It cannot be questioned 
that the Court of International Trade possesses “all the powers in 
law and equity of, or as conferred by statute upon, a district court 
of the United States.” 28 U.S.C. §1585 (1982). Indeed, 28 U.S.C. 
§ 2643(a) specifically provides that the court “may enter a money 
judgment * * * for or against the United States in any civil action 
commenced under section 1581 or 1582 of [Title 28].” 28 U.S.C. 
§ 2643(a) (1982). Nevertheless, it is a serious and important question 
whether the court may fashion relief which, as the defendant-inter- 
venors assert, is not specifically authorized, and which may conflict 
with a carefully crafted statutory scheme. 

The question presented in this case is not one of jurisdiction. 
Rather, the question presented is whether, assuming that plaintiffs 
have stated a valid cause of action, there is legal authority for the 
specific remedy or relief which was granted by the single-judge 
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court. It is not questioned that, in an action under the Administra- 
tive Procedure Act, the court may set aside or compel agency 
action. The crucial question presented, however, is whether the 
cause of action asserted authorizes a domestic party to obtain a 
money judgment in favor of the government after liquidation has 
become final. 

Rule 1 of the Rules of this Court directs that the Rules be “con- 
strued to secure the just, speedy, and inexpensive determination of 
every action.” Judicial economy and the expeditious resolution of 
the litigation are two factors that must be considerd in determin- 
ing whether to assign or reassign a case to a three-judge panel. See, 
e.g., Barnhart, supra, 5 CIT at 203, 563 F. Supp. at 1389; H.R. Rep. 
No. 267, supra, 1970 U.S. Code Cong. & Ad. News at 3200. Indeed, 
in enacting 28 U.S.C. §§254 & 255, Congress recognized that the 
procedure under prior law which provided for intermediate review 
of the decision of a single judge by a three-judge panel in certain 
cases could be “an unnecessary and time-consuming step.” H.R. 
Rep. No. 267, supra, 1970 U.S. Code Cong. & Ad. News at 3200. Be- 
cause reassignment of the case at this juncture would likely pro- 
tract the ultimate disposition of the action, the action will not be 
reassigned. 

In this case, the parties have raised a number of issues that may 
be subject to appeal. The question of the legality of the relief grant- 
ed is only one of them, and it would violate the principles of sound 
judicial management to have a case litigated in a piecemeal fash- 
ion. Of course, any decision by a three-judge panel of this Court 
would be subject to appeal to the Court of Appeals for the Federal 
Circuit. Although the parties may not file a notice of appeal while 
a motion for rehearing is pending, there is no reason to believe 
that any party who feels aggrieved will not appeal any adverse 
judgment. Indeed, two of the parties in this case have already 
sought relief in the Court of Appeals for the Federal Circuit on two 
separate occasions. See National Corn Growers Ass’n v. Baker, Misc. 
Doc. No. 94 (Fed. Cir. Dec. 4, 1985) (unpublished order); In re RAJ 
Chemicals, Inc., Misc. Doc. No. 119 (Fed. Cir. June 26, 1986) (unpub- 
lished order). 

The single-judge court has entered a stay of judgment to main- 
tain the status quo pending disposition of the motion for rehearing 
and disposition of the appeal. Hence, it is the determination of the 
Court that the interests of justice can best be served by having all 
issues finally resolved on appeal in one forum as expeditiously as 
possible. Since reassignment of this case at this stage of the litiga- 
tion to a three-judge panel will not aid in the expeditious disposi- 
tion of the action, and will delay final resolution, the motion for 
reassignment to a three-judge panel is denied. 

Nothing in this opinion is intended or to be interpreted as ex- 
pressing any view as to the merits of the litigation. 





30 CUSTOMS BULLETIN AND DECISIONS, VOL. 20, NO. 35, SEPTEMBER 3, 1986 


(Slip Op. 86-81) 


INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, LOCAL 
1160, Marion, INDIANA, PLAINTIFF v. RAYMOND J. DONOVAN, 
U.S. SECRETARY OF LABOR, DEFENDANT 


Court No. 83-2-00188 
Before Rr, Chief Judge. 


On Plaintiff's Motion for Review of Administrative 
Determination Upon Agency Record 


Plaintiff, on behalf of former employees of the RCA Corporation, Marion, Indiana 
plant, moves to set aside the final determination of the Secretary of Labor which 
denied the RCA workers eligibility to apply for trade adjustment assistance benefits. 
Plaintiff contends that the determination was not supported by substantial evidence 
and is not in accordance with law. 

Held: The Secretary’s determination was supported by substantial evidence on the 
record and is in accordance with law. Therefore, plaintiff's motion is denied, and the 
action is dismissed. 

[Judgment for the defendant; the action is dismissed.] 


(Decided August 6, 1986) 


Bruce M. Frey, for the plaintiff. 

Richard K. Willard, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Sheila N. Ziff), for the defendant. 

Re, Chief Judge: Plaintiff, on behalf of former employees of the 
RCA Corporation (RCA), Picture Tube Division, challenges the Sec- 
retary of Labor’s denial of certification of eligibility for benefits 
under the trade adjustment assistance program of the Trade Act of 
1974, tit. II, §§ 221-249, 284, 19 U.S.C. §§ 2271-2321, 2395 (1982 & 
Supp. II 1984). These workers were engaged in the production of 
picture tubes for color television sets. Specifically, the Secretary 
found that increased imports did not contribute importantly to the 
workers’ separation at the Marion, Indiana plant. 47 Fed. Reg. 
56,935 (1982). Hence, they were deemed ineligible for trade adjust- 
ment assistance benefits. 

After reviewing the administrative record and the arguments of 
the parties, the Court holds that the Secretary’s denial of certifica- 
tion was supported by substantial evidence, and is in accordance 
with law. Therefore, the Secretary’s determination is affirmed. 


ADMINISTRATIVE PROCEEDINGS 


On February 1, 1982, plaintiff, on behalf of its members, filed a 
petition, dated January 26, 1982, with the Secretary of Labor re- 
questing certification of eligibility for trade adjustment assistance 
benefits. The Office of Trade Adjustment Assistance (OTAA) of the 
Department of Labor, pursuant to section 221(a) of the Trade Act of 
1974, 19 U.S.C. §2271(a), published a notice in the Federal Register 
stating that it had received the petition and instituted an investiga- 
tion. 47 Fed. Reg. 7894 (1982). 
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Section 222 of the Trade Act provides that the Secretary shall 
certify a petitioning group of workers as eligible to apply for ad- 
justment assistance benefits if it is determined: 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened 
to become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, an 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


Trade Act of 1974 §222, 19 U.S.C. §2272 (1982 & Supp. II 1984). 

Plaintiff contended that increased imports of televisions contrib- 
uted importantly to the decline in sales and production of color tel- 
evision picture tubes at the Marion plant. The OTAA’s investiga- 
tion disclosed that all workers at the Marion plant were engaged in 
the production of color television picture tubes. These tubes were 
exported overseas, sold to independent domestic manufacturers, or 
shipped to affiliated RCA plants for assembly into color television 
receivers. 

During its investigation, the OTAA collected data from the 
Marion plant and the entire RCA Picture Tube Division concerning 
sales, production, and employment. This data, together with a cus- 
tomer survey taken by the OTAA, was compiled into a detailed 
report analyzing the cause of the decreased production of picture 
tubes at the Marion plant from January 1980 through July 1982. 
This report indicated that the decline in production was due to a 
decrease of the Picture Tube Division’s export sales, and a decrease 
in the volume of intracompany shipments over the relevant period. 

The statistics compiled by the OTAA revealed that more than 
half of all picture tubes produced by the RCA Picture Tube Divi- 
sion were shipped to the RCA Consumer Electronics Division to be 
used in assembling television receivers. During the period from 
January 1980 to July 1982, intracompany shipments increased 
slightly in the first year, but declined sharply over the first seven 
months of 1982. Officials at the Consumer Electronics Division 
Headquarters reported that the Consumer Electronics Division did 
not import color television picture tubes. The OTAA found the de- 
crease in intracompany shipments to be attributed to a decline in 
the sales and production of color television sets by the Consumer 
Electronics Division. In a concurrent OTAA investigation of the 
RCA Consumer Electronics Division, Bloomington, Indiana plant, 
the OTAA concluded that the decrease in the sales of color televi- 
sions during the first half of 1982 was primarily due to a loss in the 
market share to other domestic manufacturers. 
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As to the export sales of picture tubes by the RCA Picture Tube 
Division, the OTAA’s investigation revealed that from January 1, 
1980 to January 1, 1981, export sales decreased 18.9 percent. 
During the first half of 1982, as compared to the first half of 1981, 
export sales declined 32.3 percent. 

The only increase in the sales of picture tubes was in the Picture 
Tube Division’s sales to independent manufacturers. Overall sales 
increased slightly in 1981 as compared to 1980, and, during the 
first seven months of 1982, sales to independent manufacturers in- 
creased 20.1 percent. In July 1982, sales to independent manufac- 
turers accounted for 38.1 percent of the Picture Tube Division’s 
total sales as compared to 28.5 percent of the total sales at the end 
of 1980. This increase occurred despite a decrease in sales to five 
manufacturers during the first seven months of 1982. As a result of 
a survey of these five manufacturers, the OTAA concluded that the 
manufacturers that decreased orders from RCA and increased pur- 
chases from foreign picture tube manufacturers “accounted for a 
relatively minor proportion of the Picture Tube Division’s overall 
decline in sales during the period under investigation.” 

After reviewing the available data, the OTAA recommended that 
the plaintiffs request for eligibility to apply for adjustment assist- 
ance benefits be denied. Based on these findings, the Secretary de- 
termined that increased imports did not contribute importantly to 
the workers’ separation from employment at the Marion plant, and 
issued a negative determination on the plaintiffs petition. 47 Fed. 
Reg. 56,935 (1982). 

Following the denial of certification, plaintiff commenced this 
action seeking judicial review of the Secretary’s negative determi- 
nation. 


Discussion 


Section 284 of the Trade Act of 1974 empowers this Court to 
review a determination by the Secretary of Labor which denies cer- 
tification of eligibility for trade adjustment assistance benefits, to 
ensure that the determination is supported by substantial evidence 
contained in the administrative record, and is in accordance with 
law. Trade Act of 1974 §284(b), 19 U.S.C. §2395(b) (1982). The find- 
ings of fact by the Secretary are conclusive if supported by substan- 
tial evidence. Trade Act of 1974 § 284(b), 19 U.S.C. §2395(b). More- 
over, “the rulings made on the basis of those findings [must] be in 
accordance with the statute and not be arbitrary or capricious, and 
for this purpose the law requires a showing of reasoned analysis 
International Union v. Marshall, 584 F.2d 390, 396 n.26 D.C Ci Cir. 
1978), quoted with approval ILWU, Local 142 v. Donovan, 9 CIT 
620, Slip Op. 85-127, at 9 (Dec. 11, 1985); see 19 U.S.C. §2273(c). 

Plaintiff contends that the findings of the Secretary of Labor, 
which resulted in the denial of certification of eligibility for trade 
adjustment assistance, were not supported by substantial evidence 
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contained in the administrative record. Plaintiff suggests that in- 
creased imports of foreign-produced television receivers contributed 
to the decline in production of television receivers by the RCA Con- 
sumer Electronics Division and, therefore, to the decrease in intra- 
company picture tube shipments by the Marion plant. Plaintiff also 
contends that there is no support for the Secretary's determination 
that the five independent manufacturers who had decreased orders 
from the RCA Picture Tube Division and increased purchases of 
imported picture tubes, accounted for a “relatively minor propor- 
tion” of the Picture Tube Division’s overall decline in sales from 
January 1980 to July 1982. 

Plaintiff's contentions are without merit. Plaintiff has not chal- 
lenged the Secretary’s finding that the workers produced color pic- 
ture tubes. Since completed television sets are not “like or directly 
competitive” with color television picture tubes, it was proper for 
the Secretary not to consider imports of completed television sets. 
Section 222(3) of the Trade Act of 1974 requires the Secretary of 
Labor to determine whether increased imports contributed impor- 
tantly to the workers’ separation by examining the “increases of 
imports of articles like or directly competitive with articles pro- 
duced by such workers’ firm.” Trade Act of 1974 §222(3), 19 U.S.C. 
§ 2272(3) (Supp. II 1984). 

It is well established that an imported article is “like or directly 
competitive” with a domestic product if it is “interchangeable with 
or substitutable for” the article under investigation. See UAW, 
Local 834 v. Donovan, 8 CIT 13, 20, 592 F. Supp. 673, 678 (1984); 
Holloway v. Donovan, 7 CIT 237, 240, 585 F. Supp. 1427, 1430 (1984) 
(quoting Machine Printers and Engravers Ass’n v. Marshall, 595 
F.2d 860, 862 (D.C. Cir. 1979)). The courts have consistently held 
that a completed article is not “like or directly competitive” with a 
component part used in the production of the completed article. 
See, e.g., United Shoe Workers v. Bedell, 506 F.2d 174, 185-87 (D.C. 
Cir. 1974); Morristown Magnavox Former Employees v. Marshall, 
671 F.2d 194, 198 (6th Cir.), cert. denied sub nom. 459 U.S. 1041 
(1982); Machine Printers and Engravers Ass’n v. Marshall, 595 F.2d 
860, 862 (D.C. Cir. 1979); UAW, Local 834 v. Donovan, 8 CIT 13, 20, 
592 F. Supp. 673, 678 (1984); Holloway v. Donovan, 7 CIT 237, 240, 
585 F. Supp. 1427, 1430 (1984). Thus, in Morristown Magnavox 
Former Employees v. Marshall, the Court of Appeals for the Sixth 
Circuit held that “component parts of a television set are not ‘like’ 
a completed television set * * * and that imports of fully complet- 
ed television sets are not directly competitive with the manufac- 
ture of printed circuit boards, flybacks and deflection yokes.” 671 
F.2d at 198. 

In view of this well established authority, it is clear that the Sec- 
retary properly confined the scope of the investigation to ascertain 
whether imports of color television picture tubes contributed im- 
portantly to the workers’ separation. 
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Plaintiff's remaining argument, that the Secretary erred in find- 
ing that increased imports of picture tubes accounted for a relative- 
ly minor proportion of the company’s overall decline in sales, is un- 
founded. In order to certify workers as eligible for trade adjust- 
ment assistance benefits, the Secretary must determine that in- 
creased imports “contributed importantly” to the workers’ separa- 
tion. The term “contributed importantly” is defined by the statute 
as “a cause which is important, but not necessarily more important 
than any other cause.” Trade Act of 1974 §222, 19 U.S.C. §2272 
(Supp. IT 1984); see ILWU, Local 142 v. Donovan, 9 CIT 620, Slip Op. 
85-127, at 10-11 (Dec. 11, 1985). 

The record fully supports the Secretary’s conclusion that in- 
creased imports of picture tubes were not an important cause of 
the Picture Tube Division’s decline in sales, and did not contribute 
importantly to the workers’ separation. The OTAA investigation 
clearly established that other factors accounted for the greatest 
portion of the overall decline in picture tube sales. A sharp de- 
crease in intra-company shipments during the first seven months 
of 1982 was the primary reason for the decline in sales. A substan- 
tial decrease in shipments to the export market in 1981 and in the 
first seven months of 1982 also was a substantial factor in the Pic- 
ture Tube Division’s overall decline in sales. Although sales to five 
independent manufacturers declined, partially as a result of import 
competition, OTAA’s investigation disclosed that total sales of pic- 
ture tubes to independent manufacturers increased 20.1 percent 
during the first seven months of 1982 as compared to the first 
seven months of 1981. 

A thorough review of the record reveals that the only sales lost 
to imported picture tubes were to the five independent manufactur- 
ers, and that these lost sales were minor in relation to the decline 
in sales caused by reduced intra-company shipments and the de- 
crease in sales to the export market. Thus, increased imports of 
picture tubes cannot be said to have “contributed importantly” to 
the workers’ separation from employment. 

In view of the foregoing, it is the determination of the Court that 
the Secretary of Labor’s denial of certification is supported by sub- 
stantial evidence, and is in accordance with law. Therefore, the 
Secretary’s determination is affirmed, and plaintiff's action is dis- 
missed. 
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